Aggociation of Siata and Tesriforial 444 North Capitol Street, N.W., Suite 315
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Snhid Waste #snageinent Officlals WWW.astswimo.org

August 30, 2002

Mr. Bob Lubbert

ACOE

441 G Street, NW - 3N62
Washington, DC 20314

Dear Bob;

On behalf of the Association of State and Territorial Solid Waste Management Officials Current
Issues Focus Group, I wish to thank you for providing us with the opportunity to review the
Army Corps of Engineers’ (ACOE) ER 200-3-1, FUDS Program and Policy Guidance.

We have reviewed the document and attached specific comments, referenced by chapter, that we
hope are given consideration during the revision of this manual. The word “States” throughout
this document refers to State Managers participating on the ASTSWMO Current Issues Focus
Group. Please keep in mind that these comments reflect a general consensus of the State
participants on this issue, and that the comments have not been reviewed or approved by the
ASTSWMO Board of Directors,

We do have one overall general observation concerning this manual. First, early and continual
involvement of States throughout the entire process is critical. On page 9-2, fourth paragraph, the
ACOE states “the foundation for successful response action and decisions lies in notifying the
lead regulatory agency and local authorities of releases, response action proposals, or activities,
and having these authorities participate in the planning and selection process. Because response
actions are subject to substantial technical and regulatory uncertainty, ACOE should try to
develop a consensus opinion with the lead regulator and stakeholder...” This language should be
stated in the beginning and should be a consistent message throughout the entire document. From
the Focus Group’s perspective, we believe coordination involves early and continued contact with
review and agreement on draft documents prior to their public release. We strongly suggest that
the ACOE take this opportunity to send a strong message that State cleanup agencies are partners
in this process.

Again, thank you for providing us with the opportunity to comment. We believe involving States
in the development of ACOE cleanup policy carly in the process will produce a mutually
beneficial result. If you have any questions regarding our attached comments, please do not
hesitate to contact me at (907) 269-7553 or Dania Rodrigucz of ASTSWMO (202) 624-5973.

Sincerely,

Jennifer Roberts, AK
Chair, Current Issues
Focus Group

ce: Renee Wynn, EPA FFRRO
Federal Facilities Subcommittee
Current Issues Focus Group



Comments on the Draft ER 200-3-1: FUDS Program and Policy Guidance

s
1 ASTSWMO General Comment The current incorporation of public participation

Current throughout the document informs the reader when
Issues specific activities are required. To further assist the
Focus reader, it is suggested that the Restoration Advisory
Group Board (RAB) aspect of the Environmental Review
(ER) also be entwined as applicable in the various
technical chapters. This alerts the reader of the
requirement and/or consideration that should be made
at a given technical milestone, thus enabling this
document to enrich the reader’s knowledge of the
various activities that should be considered. For
instance, the RAB is only mentioned at the final stage
of the ER (see Chapter 4). Ideally the RAB will be an
active participant throughout the Comprehensive
Environmental Response Compensation & Liability
Act (CERCLA) process.

2 General Comment This document is written with the assumption that
Army Corps of Engineers (ACOE) staff will have
reviewed and become completely familiar with the
contents of this 278-page manual before working on a
Formerly Used Defense Site (FUDS) project. This
assumption is unrealistic given the staff’s workload
and that they must begin working on a project
immediately. As staff usually consults guidance
manuals only when they have specific questions, they
will often examine only the pages that pertain to the
question. The chapters in this manual lack cross
referencing to other chapters that have relevant




information. For instance, the remedial response
description in Chapter 4 does not mention the
requirements for proposed plans because that
information is in Chapter 8. If a technical staff seeking
guidance on remedial responses examines only
Chapter 4, they will miss this essential element of the
response process. Each section in the manual must
cross-reference those sections in other chapters that
have information relevant to the subject matter.

(eneral Comment

Early and continual involvement of States throughout
the entire process is critical. On page 9-2, fourth
paragraph, the ACOE states “the foundation for
successful response actions and decisions lies in
notifying the lead regulatory agency and local
authorities of releases, response action proposals, or
activities, and having these authorities participate in
the planning and selection process. Because response
action are subject to substantial technical and
regulatory uncertainty, ACOE should try to develop a
consensus opinion with the lead regulator and
stakeholder...” This language should be stated in the
beginning and should be a consistent message
throughout the entire document.

General Cominent

There are several references to FUDS sovereign
immunity in the manual. It’s a well-known point that
States and the ACOE disagree regarding application of
sovereign immunity to FUDSS. The Focus Group
believes it would be more constructive for the manual
to remain silent on the issue. If the ACOE legal staff
determines sovereign immunity must be included in
the manual, the Focus Group requests that it be




presented in a more constructive framework, which
would focus on working together rather than resorting
to legal actions.

1-6

11-13
20-21

Please state in the document that States are consistent
with, or are more stringent than CERCLA Section 120
for non-National Priority Listing (NPL). This will
clarify to the reader that CERCLA compliance is also
required for non-NPLs under State lead.

The text says that at Non-NPL FUDS, the Department
of Defense (DOD) will generally coordinate with the
State regulatory agency. This section should be
revised to recognize that, while DOD is the lead
federal agency at non-NPL FUDS, the State is usually
the lead regulatory agency. This sentence will be
clearer with the word “generally” removed.

14-17

The current wording states “ACOE is also required to
comply with other environmental statutes”. Since
page 1-6, line 1-8(a)(3) states, “the State is generally
considered to be the lead regulator unless they have ...
an agreement with EPA”, please reword to read,
“ACOE is also required to comply with environmental
statutes on the federal and State levels.”

2-9

22

Paragraph e. (1)

Add a new bullet that reads- Ensure that all Annual
Work Plans are coordinated with the States, and
include activities associated with State oversight.
Share FUDS Management Information Systems
(FUDSMIS) data and updates with the States. Include
standardized tasks, timelines and cost estimates for
oversight activity in Remedial Action Cost and
Engineering Requirements (RACER), Micro
Computer Aided Cost Engineering System




(MCACES) and other cost estimating tools.

29-31

The text states here and throughout the document that
ACOE must coordinate decisions with regulators and
stakeholders. However, it does not clarify what is
meant by “coordinate”. To avoid confusion and
possible misinterpretation, please provide more
guidance regarding this activity. From the Focus
Group’s perspective, we believe coordination involves
early and continued contact with review and
agreement on draft documents prior to their public
release.

10

2-12

30

The sentence states, “support ... in developing an
appropriate community relations and public-
involvement plan.” [Emphasis added to clarify
comment]. The sentence suggests these are two
separate activities. Please define the terms. This is
especially true for public-involvement plan since it is
not used throughout the document nor defined in the

glossary.

11

3-3

36

37.a.03)(C)

Delete “Regulatory requirements for the contents of a
PA are not very definitive.”

12

3-3

45

3-7.2.03)(d)

Delete “usually” so that it reads “...and a site visit is
necessary...”

13

Table 3-1

Provide citation.

14

3-6

[+]

3-7b.

The sentence “Upon consideration of all relevant
information...” implies that the ACOE does not need
concurrence. This should be changed.

15

3-6

26

3-7.d.

Explain, “If the documentation provides reasonable
evidence...” Who makes this determination?

16

[P8)

3-6

29

3-7.e.

Define who Stakeholders are.

17

3/8-

Suggest that the ACOE change the format of these




11

pages in order to make it easier to follow the sections
and subsections.

18

3-8

11

3-8.a.(1)(@)

Provide citation for real property definition.

19

3-10

Section (h)

What is the justification for 100 yards seaward of the
mean high-tide point? What about places that have
busy harbors, for example Norfolk, VA?

20

45,6

3-8.6(2)(a)

What about projects required under the Resource
Conservation and Recovery Act (RCRA) remediation
(i.e., Subtitle I)?

21

3-8.b.(2)(b)

Inconsistent with 3-8.b.(2){a).

22

3-8.0.(2)(D)

3

Define what a “beneficially used UST or transformer’
1s.

23

4,5

3-8.5.03)(2)

“Projects that are determined ineligible for action
under this program shall be formally referred to an
appropriate Component, other federal agency, or state
agency for action”- has this ever happened?

24

3-15

33

3-80.3))

USTs or structures which have been “beneficially
used” — what if the release occurred prior to transfer?
Please define.

25

3-16

10

3-8.0.03)(b)

“...property would primarily benefit private interests”
How do you determine this? Define.

26

General Comment

This chapter describes the process steps for CERCLA
time-critical removal actions (TCRA}, non-time
critical removal actions (NTCRA), and remedial
responses. The description of each step closely follows
that found in the National Contingency Plan (NCP)
and USEPA guidance documents. Each step has a
detailed description of the roles, responsibilities, and
communication processes ACOE entities. Except in
very limited instances, there is no similar discussion of
coordination between these entities and State




regulatory agencies. The same is true for interaction
with external stakeholders, including the community.
This manual must provide adequate guidance to
USACE staff in order for them to meet the
commitment stated in Chapter 9, Section 9-6{a)(1).
This USACE commitment is to “coordinate and
communicate openly and freely with the lead
regulatory agency and stakeholders™ in planning,
programming, budgeting, reporting, and execution of
the FUDS program. The response action process steps
in this chapter must say when it is necessary to interact
with regulatory agencies and stakeholders, and how
this shall be done. The coordination between USACE
and the regulatory agencies includes meetings, site
visits, and review of draft and final workplans, reports,
decision documents, designs, and public information
materials.

27

General Comment

The district commander, with certain exceptions, will
sign decision documents, including action memoranda
and Records of Decision (ROD). The elements of
these documents are presented in those sections on
TCRA and NTCRA and remedial responses. To assist
the district commander in determining whether a
proposed action will violate State law or subject
USACE to litigation, the decision document should
describe the regulatory agency’s determination,
including whether that agency supports this action or
believes that such action may violate State law.

28

to
4-3

Although the following activities are inciuded in
Figure 4-5, please incorporate them in the text to
further assist the reader in understanding the material.




| For Time-Critical Removal Action (TCRASs) th fie

activities greater than 120 days:

» Conduct community interviews

»  Finalize a Community Relations Plan

= Establish an Information Repository within the
community where the project resides

29 4-1 |27 Ii states that removal | This statement is presumptuous. Each project/removal
actions, “...if is site specific and the need for TCRA or NTCRA 1s
conducted as part of a | determined based on the urgency and site-specific
Hazardous Toxic and | needs at the time the situation is discovered. Please
Radioactive Waste clarify or remove the statement.

(HTRW) project, it is
usually part of a
Time-Critical
Removal Action.”

30 4-1 {34 According to the For consistency with USEPA and other military
NCP...,inaTCRA service branch guidance, this paragraph should be
the on-site removal revised to say that the six months refers to the planning
activity must begin period for such removals. This period begins at the
within less than 6 moment it is decided by the lead agency to conduct
months. It is not this action. During this time, the regulatory agency
necessarily 6 months | must be provided an opportunity to review workplans
from the time the and draft decision documents and to otherwise
action memorandum | participate in the planning process.
is signed.

31 4-1 |39 Regarding TCRAs, it | Please change the last word “considered” to “identified
states that Applicable | and evaluated.” The NCP requires that removal
or Relevant and actions comply with ARARSs to the extent practicable,
Appropriate considering the exigencies of the situation.
Requirements
(ARARs) may not be | The EPA Removal Process Guidance (Pg. 6-26) states,




achieved if urgency
precludes
mvestigation of
ARARs.
...“However, time
and other conditions
permitting, these
objectives should be
considered.”

Many time critical removal actions allow time for the
Remedial Project Manager (RPM) to identify and
evaluate federal and state ARARs and To-Be
Considered Material (TBCs), if the process is initiated -
early in the site assessment phase of the effort.”

32 42 |14 “Guidance on The OE removal process needs to be clearly shown
processes and and stated in this guidance manual, rather than
procedures for referenced, since many OE FUDS are high priority
conducting Ordnance | sites. Need to show differences and similarities in the
and Explosives (OE) | TCRA and NTCRA processes for HTRW versus OE.
TCRA can be found Currently, some States are experiencing OF removal
in ER 1110-1- action process challenges with the ACOE. A clearly
8153...” stated OE process would be beneficial for all.

33 4-2 Figure 4-1. The The NCP 300.410 defines the first step in evaluating
flowcharts for the the need for a removal action as a Removal Site
TCRA and NTCRA Evaluation (RSE) consisting of a Removal PA, and if
have the first bullets | necessary, a Removal Site Inspection. Please correct
as “Perform Removal | the flowcharts accordingly.

Site Inspection.”

34 4.2 Fig. 4-1 After “Removal Action Completed” there should be a
decision box for “Have risks to human health, safety,
and the environment been reduced to acceptable levels
and have ARARs been achieved?” If the answer is yes
there should be an arrow to “Project Closeout”. If the
answer to either is no, there should be an arrow to
“Transition to RI/FS and Remedial Action”.

35 4-2 Figure 4-1. NTCRA | Please expand with sub-items on the third bullet,




Flowchart,

Prepare an Engineering Evaluation & Cost Analysis
(EE/CA),” (i.e., EE/CA study, EE/CA report).
California has seen an “EE/CA work plan” developed
for an OE site that contains both an EE/CA study and
report. This has caused confusion because it deviates
from the NTCRA removal process that 1s normally
seen from the other military branches, which follow
the NCP removal action process.

36

42

Figure 4-1

Please include in both flowcharts the identification and
evaluation of federal and State ARARs and TBCs.

37

Figure 4-1

Please include a separate flowchart for OE TCRA and
NTCRA removal actions. Since it appears the majority
of high priority FUDS are OE sites, it is necessary to
clearly identify the clean up process rather than just
referencing ACOE guidance. And, since there are
some deviations in the OE clean up process that differ
from HTRW clean (such as ASRs for OE sites), it 1s
very important to clearly show the process.

38

Further clarification is
needed here and
throughout the
document.

Per the draft manual and the referenced ACOE
guidance and ERs, response actions on OE projects are
limited to Removal Actions. However, the
complexities, potential hazards, long term monitoring
and institutional controls associated with OE projects
are not readily addressed through the removal action
process. To obtain regulator, landowner and other
stakeholder acceptance on OE cleanups, more
comprehensive involvement by these parties is needed.
This is accomplished for remedial actions through the
RI/FS scoping, review and comment on draft RI
workplans and reports, developing proposed plans and
decision documents. A similar process should be used




for OE cleanups. States are currently working with the
Munitions Response Commitiee on this issue.

39 4-2 Figure 4-1 Add a new fourth bullet, “ Hold a public comment
Time Critical period if applicable”. This would allow the table to
Removal Action reflect CERCLA’s requirement that a public comment

period is held if clean up activities are on-going at the
time when the Administrative Record is made
available.

40 43 |23 An Action This section describes the specific information that
Memorandum must should be included in a TCRA action memorandum
include the following | that is signed by the district commander. This
information: document should show the State regulatory agency’s

position, including whether that agency supports,
concurs with, or otherwise approves the action; or if it
finds that the action may violate State law.

41 4-4 |23 (h) Additional ACOE OE guidance should not be just referenced.
information, including | Discussion of types of OE TCRAs should be clearly
a discussion of types | stated and demonstrated in this FUDS manual.
of OE TCRAs can be
found in EP 1110-1-

18, “Ordnance and
Explosive Response.”

42 44 |11 “ANTCRA may The NCP 300.410 defines the first step in evaluating
begin with a Removal | the need for a removal action as a Removal Site
SI (40 CFR Evaluation (RSE) consisting of a Removal PA first,
300.410).” then if necessary, a Removal Site Inspection. Please

correct this line.

43 44 119 “Guidance on Processes and procedures for conducting OE NTCRA

processes and
procedures for
conducting OE

and TCRA should be clearly stated in the FUDS
manual and not just references made to ACOE OE
guidance documents.

10




NTCRA ¢
in ER 1110-1-8153,
Ordnance and
Explosives Response
and EP 1110-1-18,
Ordnance and
Explosives
Response.”

14

23

“(1) Site Inspection
(SI) under Removal
Response...The ST is
an on-site inspection
o determine the
nature of the
release...The SI
generates additional
field data, and
confirms any
contamination on-
site.”

Again, the draft manual has the first step of an
NTCRA as an SI but the NCP 300.410 has the first
step as a Removal Site Evaluation (RSE). An RSE
includes a removal preliminary assessment and, if
warranted, a removal site inspection. Please correct
this.

For clarity, discussion on OE NTCRA needs to be
separated from HTRW. The NCP 300.415 sets eight
factors that can trigger removal actions. One of those
factors is threat of fire or explosion. The EPA removal
guidance includes disturbance of live ordnance as a
removal factor. Please include this information.

There is confusion on a current OE NTCRA where
sampling, anomaly search, and potential detonation in
place are being done under an “EE/CA Work Plan.”
Does the ACOE consider a so-called “EE/CA work
plan” equivalent to an SI?

Regulator involvement is critical is the “site
characterization” phase, however, the manual is very
vague on how this will be accomplished. Regulators

11




sho ¢ involved in scoping during the ,
ASR and removal site evaluation, reviewing draft
ASRs, and reviewing EE/CA workplans and reports or
through a more inclusive process such as with the
RI/FS and remedial action process
45 4-4 | 25-27 | Reference is made to | Discussion should be made in this chapter on what this
the “DOD Relative referenced document is and what it is based on. The
Risk Site Evaluation | RAC scoring system should also be discussed here.
Primer” and Risk
Assessment code
(RAC) scores
46 4-4 | 30-32, | Reference to Again, a clear discussion on OE NTCRA vs. HTRW
37 Removal SIs and NTCRA needs to be made. The term SI is used
ASRs for OF projects | frequently when it 1s only part of the RSE. Please
correct or clarify why this is. The 30-day public review
and comment period for the ASR will require an early
coordinated effort and planning with regulators.
47 4-5 Table 4-1 “Key Steps | The title of the table needs to be revised to reflect an
in the EE/CA OE EE/CA NTCRA. There is discussion of an ASR,
Process” which is done only for OE sites. The first step, “Site
Inspection,” should be revised to Removal Site
Evaluation—removal preliminary assessment/site
mspection, to reflect the NCP. The first line under
“Activities” needs to be revised. Delete “Review of
removal” to “Removal Site Evaluation.”
48 4-6 Table 4-1, second line | The Removal SI and EE/CA data collection pose
“Completion of unique challenges for OF sites. If the ACOE comes
EE/CA” across a surface OE during data collection that may
which may include pose a hazard, it cannot leave that OF item. The item
on-site data collection | must be physically removed, detonated in place, or
have a 24-hour sentry posted. Please expand mn the

12




text how this situation will be handled by the ACOE,
including coordination efforts with regulators. State
ARARs may be triggered here.

In many States, OE data collection will be taking place
during the implementation of an EE/CA Work Plan,
which will incilude chemical sampling, geophysical
anomaly search, and potential detonation in place of
OE discovered. Does this work equate to a removal or
is it an SI? Does this work plan need to go through the
DOD Explosive Safety Board (DDESB) since
potential detonation will take place? Is and EE/CA
Work Plan required (it is not included in the Table or
text)? Clarification in this Chapter is needed on these
issues.

49 4-6 Table 4-1 Please incorporate the following CERCLA
requirements that must be done by the completion of
the Engineering Evaluation/Cost Analysis (EE/CA):
= Evaluate all significant comments received, modify
technical document accordingly, and prepare
Responsiveness Summary (NCP 40 CFR 300.415.
m)(iv))

= Conduct community interviews (NCP 40 CFR
300.415(m)(4)(3))

» Finalize a Community Relations Plan (NCP 40
CFR 300.415(n)(4)(1))

= Establish an Information Repository within the
community where the project resides (NCP 40
CFR 300.415(n)(4)(1))

50 4-6 This section is titled “Preparation Responsibility and

Signature Authority for Action Memoranda.” The text

13




in this section does outline preparation responsibility,
but does not cover who signatories should be.
Signatories should include the federal and State
regulatory agencies.

51 4-7 | 6(4-7), | (5) Removal Design These are the only sections throughout the entire
and | 4(4-8) | and (6) Removal discussion of NTCRA’s where coordination with State
4-8 Action- Construction | regulatory agencies is mentioned, and it is after the
action memorandum has been signed. To ensure
meaningful involvement of State regulatory agencies,
this coordination should occur during the planning and
public review stages of an NTCRA. The sections on
pages 4-4 to 4-6 should describe when and how the
ACOE would coordinate with the State regulatory
agencies.
52 4-7 [10-11 | “The development of | ARARs may be triggered early on in the process
the Remedial Action | during the RSE-SI or EE/CA data collection for OE
(RA) shall ensure that | sites if detonation in place may occur. Early regulator
Federal and state coordination and communication during the scoping of
requirements have the NTCRA is necessary. Adequate review time for
been identified and regulators is another important factor that the ACOE
incorporated into the | should be aware of.
design. This includes
meeting any
conditions or waivers
to ARARs.”
53 48 |6 The text states that the removal design package will be

provided to the lead regulatory agency for review and
comment, after it is completed and approved. It is not
very productive to seek comment after the removal
design is completed, when it becomes costly to make
any necessary changes. The lead, and supporting,

14




regulatory agencies should be involved in the
development of the design package, including project
scoping, and intermediate design reviews.

54 4-8 11 Table 4-4 Action As with TCRAs, this action memorandum should
Memorandum Qutline | describe the State regulatory agency’s position,
including whether that agency supports, concurs with,
or otherwise approves the action; or if it finds that the
action may violate State law. Because there is also
public participation and review in the NTCRA process,
the action memorandum shouid indicate the
community’s acceptance of the proposed removal.
55 4-8 14 Long Term The LTM in this section are limited to 5-year reviews.
Management (LTM) | This section should list other procedures, including
Procedures operations and maintenance, monitoring, engineering

controls, and institutional controls {including land use
restrictions). There should also be an elaboration of
how 5-year reviews are conducted, including the roles
and responsibilities of the ACOE entities and how they
shall coordinate with the lead regulatory agency.
Removal Actions are designed to respond to
immediate risks to human health or the environment.
They may become final actions if risks are reduced to
acceptable levels and ARARs are achieved.
Otherwise, the project should proceed through timely
transition to remedial action. Action Memorandums
and removals do not usnally result in closure for OE
projects. Long term monitoring and institutional
controls do not follow removals. Regulator,
landowner and other stakeholder acceptance of OE
cleanups and any remaining risks will be much easier
to achieve through a more inclusive process.

15




4-9 |20 The lead regulatory agency should also be a signatory
to the closeout document, since it includes the
determination that the response is complete and no
further action is necessary.

57 4-9 |26 “OE Removal As stated earlier, since OE sites make up the majority
Closeout. Refer to EP | of high priority sites, it is necessary to clearly discuss
1110-1-18 for detailed | in detail the OE removal process in this chapter rather
requirements for than referencing the ACOE guidance. Please include
closing out of OE discussion of the OE removal process.
projects. The PM will
follow the HTRW
closeout procedures
(if required) after the
OE response has been
completed.”
58 4-12 Figure 4-4. Removal | The NCP 300.410 addresses the requirements for a
Process for OE Removal Site Evaluation, including the type of
Projects information to be collected and evaluated and reasons
for terminating such an evaluation, which consists of a
removal PA and, if warranted, a removal SI. For
consistency with the NCP, please reflect this in the
third row of your flowchart. Please indicate in your
flowchart where the ASR will be completed. Also,
indicate where public participation activities take place
early on in the process, i.e. the ASR comment period.
59 4-12 Figure 4-4 To complete the Figure, please incorporate all

appropriate public participation information (e.g.,
notice of Administrative Record availability, public
comment period, response to comments; and if activity
lasts 120 days or longer, interviews, community
relations plan, information repository).

16




60

4-12

The Action Memoranda box should also include the
term “Responsiveness Summary” to reflect the

document that addresses the comments received during |
the public comment period.

61

412

Figure 4-4

Additional decision boxes should be added after
“Response Complete” to determine whether risks have
been reduced to acceptable level and ARARs have
been achieved. If yes, move to Project Closeout. If
no, move to “RI/FS, Proposed Plan, ROD and
implementing the final remedy.

62

4-13

Figure 4-5 Removal
Response Options for
HTRW projects

Include “conduct interviews™ in the box addressing
activities needed to support field activities lasting
longer than 120 days for a TCRA.

63

4-13

Figure 4-5 Removal
Response Options for
HTRW projects

Include the following terms to complete a listing of the
required TCRA activities for projects lasting longer
than 120 days: “conduct interviews”, “establish an
information repository”. For NTCRA, these same
activities need to be incorporated into the figure.

Additionally, in the third text box for NTCRAg, it is
suggested the phrase, “and public participation” be
deleted or substituted with a more definitive phase as

‘the current wording is vague in meaning.

64

4-13

Figure 4-5 Removal
Response Options for
HTRW projects

For consistency with the NCP, the first box should be
RSE. Please correct.

65

4-13

Figure 4-5

Under NTCRA, “Develop Workplans™ should be
moved to after the “Action Memorandum” and before
“Perform Removal Action”. Public review and
comment is normally on the EE/CA rather than the
workplan.

17




66

The text of this section on non-time-critical removal

actions states that “the EE/CA must consider all
Federal and state ARARs...”. The State believes that
rather than just “consider” ARARs, non-time-critical
removal actions must comply with ARARSs to the
extent those ARARs apply within the scope of the
removal action. Table 4-3 correctly reflects that
compliance, rather than just consideration, with
ARARSs is required for non-time-critical removal
actions.

67

4-14

To reflect the full Remedial Investigation/Feasibility
Study (RI/FS) process, include the legal requirements
for community interviews and community relation’s
plan in the beginning section of this topic. This will
serve to instruct the reader on the requirement and
placement within the RI/FS stage. To minimize
redundancy, this section could include a statement
about the requirements (and applicable timing of
activities) and refer the reader to Chapter 8 (Public
Participation) for more details.

68

414

“It may be more
difficult to determine
the regulatory
authorities for cleanup
at a non-NPL
project.”

Why would it be more difficult to determine regulatory
authority for a non-NPL? Please clarify.

69

4-14

13

The text says that the district “will consult with the
lead regulatory agency and local authorities to provide
the notice and opportunity to comment” on remedial
actions. The district should seek State concurrence.

70

4-14

25

Site Inspection

The PA step comes before the SI. Please include this

18




Tstep.

71 4-14 | 27 The Relative Risk for | Please expand on the DOD Relative Risk Site
HTRW projects is Evaluation Primer in this chapter.
developed consistent
with the DoD Relative
Risk Site Evaluation
Primer...

72 4-14 | 29 Site Inspection For accurately locating sites in the future the ACOE
should consider requesting accurate location data,
either GPS or classical survey, of the site being
inspected, and maintaining metadata on how the
location was derived.

73 4-15 Figure 4-6 According to NCP 40 CER 300.435(c)(3) Remedial
Design phase requires a fact sheet to be prepared and
distributed. Please include this requirement in the
Remedial Design/Remedial Action {(RD/RA) box.

74 4-16 10 Coordinate with the This section regarding scoping is the only mention of
lead regulatory State coordination throughout the entire RI/FS process
agency to develop description in this chapter. The RI/FS process steps on
agreements on the pages 4-16 through 4-20 should have a discussion of
applicable State and when and how the ACOE shall communicate and
Federal laws, on the coordinate with the lead regulatory agencies.
roles each party will
play in studies and
decision-making, and
on the source of
funding.

75 4-17 Figure 4-7. RI/FS Please include, under Scoping of the RI/FS,

Process Community Relations activities such as the community
interviews.

76 4-17 | 13 The text states that “if the baseline risk assessment
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shows
DOD action decision may be made. This section
should be expanded to define what a “significant
threat” would be.

77

4-19

30

(3) Proposed Plan

This section is actually a description of the preferred
alternative and should be titled as such. A proposed
plan is a separate document that describes the selected
remedy to the public during a mandatory review and
comment period.

78

4-19

33-36

Please rephrase this sentence to avoid confusion and
impart a better understanding of the caution that is
implied. The current sentence states, “It is imperative
that the draft [Feasibility Study] FS be distributed
widely enough that, after incorporating the identified
revisions and preparing a Proposed Plan, the
requirements for public participation and coordination
with regulatory agencies are met.” According to EPA
policy, and backed in part by regulations, the Proposed
Plan is circulated to the general public for review and
comment. The document is written in a fact sheet
manner that is understandable to the general public.
The aforementioned sentence seemingly instructs the
reader to widely circulate the FS versus the Proposed
Plan.

In addition to the above, the guidance should include
information on how the plan is written (fact sheet style
and in lay person’s terminology) and distributed (e.g.,
project mailing list).

79

4-20

(5) Record of
Decision (ROD)

While this section describes the procedures for signing

20

RODs at NPL and non-NPL FUDS, it is missing the




important Proposed Plan step. Except for the erroneous
description on page 4-19, there is no other discussion
of the proposed plan and its requirements in this
chapter. This discussion is instead found in Chapter 8,
page 8-4. The proposed plan is an essential step of the
CERCLA remedial response process that requires
extensive involvement of ACOE and regulatory
agency technical staff. A description of the Proposed
Plan that is similar to that on page 8-4 should be
presented prior to the section on the ROD.

80

4-20

“After a RI/FS is
completed, the
military HTRW
design District will
prepare a ROD for a
NPL project or a
decision document for
anon-NPL project...”

Please include discussion on the steps for an OE
project.

81

4-20

12

“The scope of a
decision document is
essentially the same to
that of a ROD, but to
a lesser degree.”

Please clarify in the text this “lesser degree” of a
decision document compared to that of a ROD.

82

120

19

For all other NPL and
non-NPL projects
with a remedial action
phase under $6
Million, the military
district commander
will sign the decision
documents after

This section should be revised to say that US EPA
would sign only the RODs for NPL sites.
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review by the HTRW
CX. The EPA must
also sign ROD:s.

83

4-20

15-21

Please note that NCP 40 C.F.R., 300.430(f)(6) requires
the final ROD to be public noticed in a newspaper of
general circulation within the area where the project is
located. Additionally, NCP 40 CFR 300.435(c)(1)
states that before the Remedial Design (RD), the lead
agency should revise the community relation’s plan, if
necessary, to reflect concerns related to the RD and
construction. Both of these regulatory requirements
should be incorporated into this guidance to further
ensure the reader is aware of this information.

84

4-21

138-39

Decision Documents

The last sentence should be changed to state, “For non-
NPL projects, the decision document will be
developed with and submitted to the lead regulatory
agency for signature or concurrence.”

85

4-24

3-6

To inform the reader about NCP 40 CFR
300.435(c)(3), insert a statement indicating that a fact
sheet is required for the RD.

86

4-24

25

“Coordination with
the Lead Regulatory
Agency”

Please insert the word “Early” before the word
“Coordination”.

87

424

32

“Interim Removal
Action (IRAs) is Time
Critical Removal
Actions...”

Please include “and Non Time Critical Removal
Actions” after “Time Critical Removal Actions...”
Also, a sentence should be added saying that any IRAs
must meet the statutory and technical requirements of
TCRAS that are specified in this manual, applicable
federal guidance, and the NCP.

88

4-25

28

Please add that the ACOE should consult with the
State regulatory agency to check on a disposal
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facilities compliance status if the solid/hazardous
waste program has been delegated to the State.

8%

4-26

(9) Long-Term
Management...

The long-term management procedures in this section
are limited to 5-year reviews. This section should list
other procedures, including operations and
maintenance, monitoring, engineering controls, and
institutional controls (including land use restrictions).
There should also be an elaboration of how 5-year
reviews are conducted and how the various ACOE
entities mentioned in this section shall coordinate with
the lead regulatory agency in such efforts.

90

4-23

1-26

As stated in this guidance, Corrective Action is similar
to CERCLA. Complementing this fact, EPA’s
guidance states the public participation activities for
corrective action proceeding under an authority other
than a RCRA Permit, should correspond to the
CERCLA public participation activity. To ensure the
reader is aware of this information, the ACOE
guidance should include the public participation
component for corrective action. An example is
attached at the end of the comments, which has been
provided by DTSC (Public Participation, Table 1).

In addition to the above correlation between RCRA
and CERCLA, if the corrective action is proceeding
under a facility RCRA permit for storage, treatment or
disposal of hazardous waste, then additional public
participation activities and technical documents are
required by RCRA. Since this information is complex
and detailed, perhaps a new section for this type of
activity is warranted.

91

4-28

“Most typically,

Please clarify this statement. If corrective action is
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RCRA corrective needed at a treatment, storage and disposal facility
action is required (TSDF), it is usually discovered after an inspection of
when the owner or the TSDF by a regulatory agency.

operator of RCRA

TSDF is applying for

a permit.”

92 4-30 | 10 “Prior to making this | If the lead regulator is to provide any meaningful new
decision, the ACOE information, then they must be made aware of the
District shall INPR ahead of time, when the INPR is being
coordinate this developed, not after it has been presented by the
determination with ACOE. States should be told ahead of time, which
property’s lead INPRs are being developed so that site information can
regulator. This be researched.
coordination will
allow the lead
regulator the
opportunity to provide
new additional
information that may
affect the ACOE final
determination.”

93 4-30 | 24 “The property owners | States should be given the opportunity to provide input
and the lead on the determinations of this category also, especially
regulators will be since it includes potential OF projects. California has
provided written found inconsistencies with the RAC scores for OE
notification of sites and has brought this to the ACOE’s attention.
Category-I No DOD | This demonstrates the need for regulatory input on
Action Indicated determinations.

(NDALI) decisions as

these decisions are
made based on the
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94 4-30 | 29 “NDAI-II Decisions” | Same comment as above. Regulators should have the

opportunity to provide input.

95 4-31 |7 “Lead regulatory If the lead regulatory agency does not agree on project
agency concurrence closeout, site certification by the regulatory agency
shall be sought for will not take place and the site will not be considered
project closeout; closed.
however, when
concurrence cannot be
obtained, proposed
actions will proceed
based on ACOE
decision authority.”

96 4-31 120 “Category-II and Regulatory concurrence should be sought.
Category-TII NDAI
may require
regulatory
concurrence.”

97 4-34 | 26 Public Participation This section on early public participation should be

emphasized earlier in this chapter and not at the end.

98 4-34 | 26-31 We support the requirement to public notice and

comment on the Archive Search Report (ASR) for
sites that may contain chemical warfare material.
However, we are concerned that without contacting the
community prior to the ASR, the community
surrounding a potential site could become outraged
that they were not notified before the notice. Because
sites with possible chemical warfare materials are
perceived to be very threatening, early outreach is
strongly suggested. To assist the community in
knowing about the ACOE’s intent to conduct an ASR,
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the Focus Group is suggesting that a written
survey/questionnaire be used to notify the community
about the ASR. This advance notice will serve to
introduce the project and the team members in addition
to providing an opportunity for the community to ask
questions and develop a relationship with the technical
team.

99

Figure 5-1

The Potentially Responsible Party (PRP) process flow
chart does not allow contingency to handle
immediate/potential treat to human health and
environment prior to case settlement with PRPs. Under
this scenario, it may be prudent for the ACOE to
conduct remedial action first, even on possible shared
contamination, and later determine liability issues after
potential or immediate threat has been abated.
Potential and/or immediate threat includes but may not
be limited to:

a) The need to conduct removal/remedial action on
existing surface or near contaminants that exceed
threshold values.

b) The need to conduct action to determine extent of
potential threat to human health and environment that
was detected during PA/SI process.

2) The standard PRP process presented has no time
limitations on each segment of the process and could
therefore go indefinitely. Setting up time limits for
each segment of the process will enable everybody to
anticipate and allocate resources for upcoming tasks
that may be required for PRPs and regulators.

The schematic has a box that states “Negotiation
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itigation may commence, or
regulatory enforcement possible against PRPs or
USACE/DoD; PRP Projects Summary Table provided
to HQEPA and ASTSWMO annually.”

ASTSWMO has not agreed to accept these tables
from ACOE nor does it have the resources to
transmit information to each State about the PRP
FUDS in their State. We believe a better approach
would be for the ACOE district offices to send to
each State in their district the PRP Projects
Summary.

100 59 21 e. Defense State This section says that State oversight is not eligible for
Memorandum of DSMOA reimbursement at a PRP site because it is
Agreement assumed that PRPs will pay these costs. The next
(DSMOA). PRP section (f.) discusses those sites where ACOE is the
properties are not lead for the response actions. In these situations,
eligible for DSMOA. | ACOE receives contributions from the PRPs,
as State oversight presumably under a settlement agreement. This
costs are typically subsequent section should also say that ACOE shall
covered by the PRP reimburse State oversight costs, either through
settlement agreement. | DSMOA or another fund, if a PRP contribution
agreement does provide for State cost reimbursement.
101 5-11 16 | 5-11. Potentially This section describes the attachments to a PRP project
Responsible Party closeout letter. In addition to the six attachments listed,
Project Closeout there should also be one describing the State’s position
Procedures. on the closeout, including concurrence or approval,
future State actions at this site, outstanding
enforcement actions, and any associated litigation.
102 General Comment The FUDS Planning, Programming, Budgeting, and

Execution System (PPBES) would be more accurate
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and complete with input from State partners as part of
the DSMOA process. The only reference found
referencing coordination with the States on oversight
activities and costs was page E-3, paragraph (5), lines
7-9, which stated that “Cost-to-complete
estimates...shall include...costs of complying with
applicable legal and regulatory requirements.”
Chapter 2 defines the responsibilities of Divisions and
Districts regarding interfacing with EPA, States and
local stakeholders, but there was no specific direction
on including the States in developing Annual Work
Plans (AWP) and Cost-to-Complete (CTC) estimates.
Chapter 6 and Appendix E, Project Cost-to-Complete
Estimating Guidance should make frequent and
specific reference to developing the AWPs and CTC
estimates with inputs from the States, for those States
that have requested participation.

103

6&E

General Comment

ACOE uses FUDSMIS to manage the FUDS program,
and RACER and MCACES to estimate CTC. These
systems should include inputs from the States to
include oversight/regulatory work plans and cost
estimates. The States should receive outputs on the
progress of AWPs so that they can adjust their work
schedules and cost reimbursement requirements.

104

10

Para 6-2

Delete “at” between managers “at” who.

105

Table 6-1

For each reference to FUDSMIS Update due, add
(provide copies to States).

106

Table 6.3 OCE
priority 35

The priority of 1 being given to removing known
leaking USTs is not consistent with current knowledge
of when releases from USTs become “known”. A
FUDS facility by definition is a non-operating facility
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for DOD where the majority of releases are discovered
at the time of tank removal, as flowcharted in figure
4.3. Additionally 40 CFR Subpart G, (c) states when
an UST system is temporarily closed for more than 12
months, owners and operators must permanently close
the UST system if it does not meet either performance
standards in §280.20 for new UST systems or the
upgrading requirements in §280.21, unless the
implementing agency provides an extension of the 12-
month temporary closure period. Owners and
operators must complete a site assessment in
accordance with §280.72 before such an extension can
be applied for. In other words, the priority 2 and 3
CON/HTRW are the UST sites that should have the
tanks removed and that is when the release will most
likely be found. Rewording the definition of OCE
priority 35, CON/HTRW priority one replacing
“...removal of leaking USTs” to “removal of non
operating (temporary closed) USTs” would make this
priority consistent with knowledge of when releases
are generally discovered at UST sites. Perhaps priority
2 and 3 sites should have more emphasis due to the
federal and most likely State non-compliance with
UST regulations and laws.

107 6-17 | 7-9 Paragraph (c) After the first sentence add: The ranked list of
priorities is provided to the States for comment.

108 7-4 | 9,10,11 | 7-6.a.(3) Geographic Military Division FUDS Program
Managers often delegate control and accountability to
others.

109 7-6 |32 7-6.b.(3)(a) When will States be able to access FUDSMIS on-line?

110 General Comment It would be helpful to include definitions of
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“community” and “interested or affected parties”.
Oftentimes at FUDS sites there are no immediate
residents adjacent to the property but there is a nearby
community of concerned/affected/interested parties.
And these citizens are often not included in the
cleanup activities.

i11

8-1

21-25

The paragraph contains adequate information.
However, it should emphasize the free-flow of timely
and accurate information between all stakeholders.
Two-way communication creates an opportunity for
informed community involvement. Early input allows
for the opportunity to resolve conflicts or
disagreements early in the cleanup process. In
addition, please add the following underlined text to
the last sentence, .. .on technical response decisions
before they are final, evaluate comments receive,
modify document accordingly, respond to public
comments, supply accurate...”

112

8-1

30

Reword the sentence to ensure correct understanding
regarding the timing of public participation activities.
The sentence should read, “Public Participation in
DERP-FUDS activities normal begins before the
cngineering evaluation and cost analysis or the
remedial investigation and feasibility study stage to
allow for early input into the project.”

113

33

Involving the public early in the Preliminary
Assessment of Eligibility / Preliminary Assessment
(PAE/PA) stage also can be helpful since local
residents are often good sources of historical
information about the site.

114

33-35

The sentence states, “It is critical for USACE to

30




coordinate with elected officials, private firms...to
establish credibility and avoid confrontation.”
Although the goals may be to establish credibility and
avoid confrontation, it is not always met.
Confrontation can occur in a highly credible
relationship. Perhaps a more secure goal is to ensure
an open dialogue between all interested parties so that
concerns are heard and considered before making
decisions.

115

44-46

To reflect the ACOE’s intent to actively involve the
State and EPA in their sites, the wording in the second
sentence could be reworded as follows. “Each PM
District is responsible for soliciting EPA and the
States’ involvement.” The current wording is, “Each
PM District is responsible for coordination with other
involved Federal, State, and local agencies.”

116

30-35

In order to further educate the reader, provide
additional information to help clarify the current
information. Specifically,
»  What public participation activities are
“desirable”
» Identify who determines, a) which community
organization to include, b) the citizens who
have identified concern, c) property owners, d)
and people who live close (how close — Y4 mile
radius or contiguous property owners?)
» How much time is “before” the site
investigation?
By adding these specific details, there should be an
increase in consistency throughout the States. If these
details are included in EP1110-3-8, please refer the
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reader to this document for further information.

117

To correct an apparent conflict, please change the
required “timing of commumty interview” to the SI
phase as the CRP cannot be approved until after the
interviews are done. {The table currently shows the
CR approved at the SI).

118

8-3

According to Table 8-1 and the NCP, the CRP and
community interviews are required. Therefore, please
replace all references to “should” with “will” or
“must”. This section also references a mailing list.
Please state the various categories of the community
that should be included (e.g., community leaders,
officials, property owner, contiguous property owners
and concerned citizens). If the EP 1110-3-8 includes
specifics, please reference the reader to this document.

119

Table 8-1

Perhaps the current property owner should be
identified as a separate contact for “public
participation activities” since they will need greater
involvement than the general public.

120

2-3

In addition to the items listed in the guidance, the CRP
should also provide site location and description,
summary of the contamination, specific concerns
voiced in the community interviews and how the
planned activities will meet their interests and needs.

121

84

14-18

The current statement, “Public participation activities
during the RI are conducted...to build a basis for trust
and credibility within the community”. Please add “to
build open and honest two-way communication with
the community and stakeholders.”

122

15

Another reason for public participation activities that
is listed on page 8-2 should be listed here too. The












































































